
 

“Someone is sitting in the shade today because someone planted a 
tree a long time ago.”  Warren Buffett 

Most Complete Estate Plans have 
Three Core Instruments 
A Last Will and Testament: This instrument 
only takes effect when you pass away.  It is 
used to gift or transfer your property to others 
after death. 

An Enduring Power of Attorney:  This 
instrument only operates while you are living 
and typically appoints a person to make 
decisions about your property and finances if 
you become mentally incompetent and 
therefore can’t make them yourself. 

An Advance Health Care Directive: This 
instrument typically appoints a person to make 
medical decisions for you if you can’t, and can 
give directions about end-of-life care. 

In addition to a Last Will, EPoA, and an AHCD, 
some estate plans might involve writing deeds 
to convey certain property before death, settling 
an inter vivos (i.e. ‘living’) trust, or incorporating 
or reorganizing companies. 

 

  

Get Advice 

Legal Advice 
Estate planning is primarily a legal exercise.  A 
lawyer can help you plan and prepare your Last 
Will and Testament and any other estate 
documents.  If you live or own a significant 
amount of property in a foreign jurisdiction you 
should get advice from a professional licensed 
in that area. 

Tax Advice 
It is often a good idea to consult an accountant 
when thinking about your estate plan as well.  
This is especially true if you own significant 
investments, business assets, shares in 
companies, or have property in multiple 
jurisdictions. 

Probate and Administration 
After a person passes away it is left to executors 
to carry out the wishes in a person’s Will.  Very 
often this requires that the Will be probated by 
a Court.  Executors should also consider getting 
professional advice before carrying out their 
duties. 
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Wills and 
Estate 
Planning 

“As for the future, your task is 
not to foresee it, but to enable it.” 
Antoine de Saint-Exupéry 

  

http://www.newfoundlaw.com/


Last Wills and 
Testaments 

An ancient form of instrument 
Greeks and Romans often made Wills, and 
Wills were imported into English law at the 
earliest stages of its development.  You can still 
read the text of the Will made by Alfred I the 
Great in 885, in which, much as in a modern 
Will, he identifies himself and proceeds to make 
gifts of land and treasure to his sons, daughters, 
wife, nephews and kinsmen.  By making a Will 
you participate in a fairly ancient institution.    
Today, much of the common law of Wills has 
been codified in the Wills Act, RSNL 1990, c W-
10. 

Validity 
A common problem with Wills is the question 
of whether they are valid or not.  To be valid a 
Will has to comply with the requirements in 
the Act.  It also has to be prepared when the 
testator is of sound mind and is not subject to 
any duress or undue influence. 

Content 
Once you’ve overcome the hurdle of making 
sure a Will is valid, there are a number of things 
to consider addressing: 

• Executors and substitute executors; 
• Funerary instructions; 
• Specific gifts of particular items; 
• Gifts to charity; 
• Property to be held long-term in trust; 
• Remainder/residue clause 

 

  The remainder clause deals with all property 
not already gifted in the Will, so it is common to 
make only a few specific gifts and to leave your 
primary heirs the remainder of your property at 
the time of your death (e.g. in equal shares). 

A key thing to remember when writing a will is 
clarity.  Vague or ambiguous wording can lead 
to disputes.  As well, many Wills include 
contingency heirs, in case some of your heirs 
pass away before you do. 

Enduring Powers of 
Attorney 
EPoAs are governed by the Enduring Powers of 
Attorney Act, RSNL 1990, c E-11.  It might be 
said that while you write a Will for the benefit 
of other people; you write an Enduring Power 
of Attorney for yourself.  Without exception, 
every adult should consider writing an EPoA. 

You write a Will for the 
benefit of other people; you 
write an Enduring Power 
of Attorney for yourself. 

Normally, if a person became mentally 
incompetent, any member of their family could 
seek a Court Order for letters of guardianship 
to take control of their property. An EPoA 
allows you to choose your "attorney" instead 
and ahead of time, just in case. 

  

 

Thomas Eakins, The Writing Master, 1882. 

Advance Health Care 
Directives 
Like EPoAs, Advance Health Care Directives 
are made possible in law by specific legislation, 
namely, the Advance Health Care Directives Act, 
SNL 1995, c A-4.1. 

They have two main functions.  The first is to 
designate a Substitute Decision Maker for 
health care purposes.  In the absence of a an 
AHCD, the Act sets out a hierarchical list of 
relatives whom a health care professional 
would turn to for a decision in relation to 
medical care.  If there is anyone on the default 
list that you don’t want your doctors talking to 
then an AHCD is a good idea. 

The second function of an AHCD is to give 
directions in advance about what kind of health 
care you want in the event that you can’t speak 
for yourself, and especially in the context of 
end-of-life care (e.g. a ‘D.N.R.’).  If you sign an 
AHCD it is important to make sure that your 
doctor has a copy of it for your medical chart. 
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